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Error to Law and Equity Court of City of Richmond. 

Action by L. A. Conrad against the Ellison-Harvey Company. 
Judgment for defendant, and plaintiff brings error. Reversed, 
verdict set aside, and cause remanded for new trial in conform- 
ity with the opinion. 

/. C. Page, of Richmond, for plaintiff in error. 
Jo. Lane & Cary Ellis Stern, of Richmond, for defendant in 
error. 



CITY OF RICHMOND v. McCORMACK. 
March 15, 1917. 
[91 S. E. 767.] 

1. Pleading (§ 433 (3)*)— Statute of Jeofails. — A declaration con- 
taining a defective statement of a good cause of action is of the class 
of errors that the statute of jeofails (Code 1904, § 3449) is designed 
to cure. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 1456.* 4 
Va.-W. Va. Enc. Dig. 511.] 

2. Judgment (§ 263 (2)*) — Motion in Arrest — Defective Pleadings 
— Surplusage. — In action against city for injury from sidewalk ob- 
struction, the fact that the complaint overstated the city's duty of 
care in keeping the sidewalk safe was not ground for arresting judg- 
ment after verdict for plaintiff where the allegations of fact stated 
a good cause of action; the allegation of duty being a conclusion of 
law which might be disregarded as mere surplusage, in view of Code 
1904, §§ 3246, 3272, requiring formal defects in pleading to be disre- 
garded. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 469.* 11 
Va.-W. Va. Enc. Dig. 222.] 

3. Pleading (§ 407*) — Waiver of Defects. — Defendant, by pleading 
the general issue and going to trial upon the merits, waives techni- 
cal defects in the complaint. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 1360.* 11 
Va.-W. Va. Enc. Dig. 233.] 

4. Appeal and Error (§ 1039 (4)*) — Harmless Error — Pleadings. 
— That complaint in a suit against a city for injuries from sidewalk 
obstructions overstated the city's duty in keeping its sidewalks safe 
was not injurious to it where its duty was accurately defined by in- 
structions. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 
4077.* 1 Va.-W. Va. Enc. Dig. 609.] 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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5. Municipal Corporations (§ 755 (1)*) — Defective Streets — Duty 
of City. — A city should exercise reasonable and ordinary care to 
keep its streets in a reasonably safe condition for use by persons 
traveling thereon in the usual modes by night as well as day, pro- 
vided such persons are themselves exercising reasonable and ordi- 
nary care to avoid injury and danger while using the same. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. 
Dig. §§ 1597, 1389, 1390.* 12 Va.-W. Va. Enc. Dig. 898.] 

6. Municipal Corporations (§ 806 (2)*) — Defective Streets — Duty 
to Traveller. — Generally a traveler upon a street may assume that it 
is in a reasonably safe condition, and is not bound to use ordinary 
care to discover and avoid dangerous defects and obstructions. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. 
Dig. § 16718.* 15 Va.-W. Va. Enc. Dig. 961.] 

7. Trial (§ 260 (1)*) — Instructions — Refusal of Instruction Cov- 
ered by Cne Given. — Where an instruction given substantially em- 
bodies the same proposition of law as that contained in an instruc- 
tion refused, error, if any, in refusing the requested instruction, is 
harmless. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 651.* 7 Va.- 
W. Va. Enc. Dig. 742.] 

8. Trial (§ 296 (4, 5)*)— Instructions— Cure of Error.— In action 
against city for injury from sidewalk obstruction, the refusal of an 
instruction that if plaintiff failed to exercise such care and caution 
as his knowledge of the obstruction and of the darkness and other 
circumstances shown by the evidence would reasonably require of 
an ordinarily prudent man, his contributory negligence would bar 
recovery, was not reversible error where another instruction em- 
bodied the same proposition of law without emphasizing the' dark- 
ness. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 709.* 7 Va.- 
W. Va. Eng. Dig. 744.] 

9. Trial (§ 260 (1)*> — Instruction — Requests — Repetition.— The 
refusal of a requested instruction was not error where the case was 
sufficiently covered by other instructions covering about 2^ printed 
pages, since to multiply instructions would have tended to confuse, 
and not to aid, the jury. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 631.* 7 Va.- 
W. Va. Enc. Dig. 742.] 

10. Municipal Corporations (§ 822 (5)*) — Obstruction in Street- 
Action — Instructions. — In action against city for injury from ob- 
struction on sidewalk, an instruction denying recovery if plaintiff 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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was injured because of his inattention was properly refused because 
not based on the evidence. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. 
Dig. § 1762.* 16 Va.-W. Va. Enc. Dig. 709.] 

11. Municipal Corporations (§ 819 (7)*) — Street Obstruction — 
Action— Evidence — Sufficiency. — In action against city for injuries 
from stumbling in the nighttime over a dangerously projecting tree 
root on sidewalk, evidence as to plaintiff's care held to justify re- 
covery. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent 
Dig. § 1742.* 12 Va.-W. Va. Enc. Dig. 927.] 

12. Appeal and Error (§ 1001 (2)*) — Reversal — Grounds. — Where 
a question is properly submitted in the court below, a mere doubt 
as to whether the jury decided properly is insufficient to justify re- 
versing the judgment. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 
3922.* 1 Va.-W. Va. Enc. Dig. 665.] 

Hustings Court of Richmond. 

Action by J. T. McCormack against the City of Richmond. 
From judgment for plaintiff, defendant brings error. Affirmed. 

H. R. Pollard, of Richmond, for plaintiff in error. 
L. O. Wendenburg and T. Gray Hadden, both of Richmond, 
for defendant in error. 



CITY OF NORFOLK v. NORFOLK COUNTY. 

Jan. 11, 1917. Rehearing denied March 28, 1917. 

[91 S. E. 820.] 

1. Pleading (§ 193 (9)*) — Demurrer — Assumpsit — Defects in Ac- 
count. — The account is no part of the declaration in indebitatus as- 
sumpsit, and defects in the account cannot be taken advantage of 
by demurrer. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 438.* 2 
Va.-W. Va. Enc. Dig. 381.] 

2. Pleading (§ 187*) — Demurrer — Assumpsit — Common Counts.— 
A demurrer will not lie to a common-law count in assumpsit. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 400.* 15 
Va.-W. Va. Enc. Dig. 94.] 

3. Assumpsit, Action of (§ 4*) — Recovery of Money. — There are 
three classes of cases in which the action of assumpsit properly 
lies for the recovery of money: (1) Where there is an express con- 
tract in fact and privity in fact between the parties; (2) where there 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



